V \ a fO » 







DRAFT CIRCULAR 



Sir 




RECOVERY OF COSTS OF PUBLIC PATH AND RAIL CROSSING ORDERS 
Introduction 

1 . We are directed by the Secretaries of State for the 
Environment and for Wales to refer to section 150 of the Local 
Government and Housing Act 1989 and the Local Government 
(Recovery of Costs for Public Path Orders) Regulations 1992, 
which come into force on [ January 1993.] 

2. Local authorities are already empowered to recover from 
applicants 'for public path or rail crossing orders, the cost of 
making up the newly created path or way and any compensation that 
may be payable as a consequence of the creation or diversion of 
a path or way under sections 26 and 119 or 119A of the Highways 
Act 1980, These new regulations now enable authorities to recover 
their advertising *and administrative costs in respect of n\aking 
the order, subject to a prescribed maximum. 

3. The provisions described in this circular are not considered 
to necessitate any additional local authority manpower or 
increased expenditure. 

Power to Charge 

4. The case for enabling authorities to charge for public path 
and rail crossing orders is based on the premise that in appl 
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for an order, the applicant hopes to gain some benefit from the 
stopping up or diversion of the path or way. The regulations 
therefore enable authorities to recover the costs associated with 
the making of orders under sections 118 - 119A of the Highways 
Act 1980 (as amended) and sections 257 and 261 of the Town and 
Country Planning Act 1990. 

5. These provisions do not apply to creation orders made under 
section 26 of the 1980 Act, or definitive map modification orders 
under Part III of the Wildlife and Countryside Act 1981, as these 
are considered to be made primarily in the public interest. 

Opposed Orders 

6. Objections to orders, and their determination by the 
Secretary of State, fall within the public domain and, as such, 
are outside the applicant's control. It is considered 
unreasonable to expect the applicant to bear the extra expense 
involved in pursui^ng opposed orders through to confirmation and 
these costs have therefore been excluded from the power to 
charge. 

Advertisement Costs 

7. Local authorities are empowered to recover the cost of 
advertising the making of, and subsequent confirmation of, the 
order. The applicant is only required to meet the cost of 
publishing the notices in one local newspaper, however. If 
authorities consider that it would be appropriate to advertise 
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in more than one local newspaper, they must be prepared to meet 
the additional cost themselves. 

8. Local authorities should seek to obtain the best value for 
money consistent with the requirement that the newspaper must 
circulate widely and reliably within the area in question. Less 
conventional newspapers, such as free sheets, may be used where 
appropriate, particularly where they offer competitive rates for 
the same level of service. 

Administrative Costs 

9. Authorities are empowered to charge up to £400 in respect of 
the costs incurred in the making of an order, plus a further £75 
for each additional path included in the order. The charge can 
only relate to costs incurred in making the order. Where this is 
less than the prescribed maximum, only the lesser amount should 
be recovered. 

* 

10. Examples of the costs which may be incurred by local 
authorities in making an order may include notification to 
landowners, statutory undertakers, prescribed organisations, 
other local authorities and such other persons as may be 
required; posting notices on site and elsewhere; negotiating with 
applicants and other interested parties prior to the making of 
the order; and preparation of the relevant orders and notices. 
Where the public path order is associated with a planning 
application, the charge should take account of any saving 
resulting from dealing with both matters simultaneously. It is 
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of course for the authorities themselves to decide what services 
are necessary to the making of a particular order, and applicants 
should be aware that these may vary according to the 
circumstances of each particular case. 

Payment 

11. Since authorities can choose not to make a public path 
order, it is not considered appropriate that they should seek 
payment in advance for this service and this is reflected in the 
Regulations . Payment should therefore be sought prior to the 
publication of the notice of the making of the order in the local 
press. Authorities may defer confirmation or, in the case of 
opposed orders, referral to the Secretary of State, until payment 
is made. 

Refunds 

12. The fact that an order is not confirmed does not mean that 
the applicant is automatically entitled to a refund. The 
regulations do, however, require authorities to refund charges 
where the order cannot be confirmed because it has been invalidly 
made. Refunds must also be made where, no objection having been 
duly made, the authority fails to confirm the order as an 
unopposed order or, if there are unresolved objections, fails to 
submit the order to the Secretary of State for confirmation. 

Waivers 
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13. The power to charge is discretionary and local authorities 
may choose not to charge for this service at all. They may of 
course also waive part of the charge. The Secretary of State 
expects that authorities will normally seek to use this power to 
recover their costs incurred in making these orders, but accepts 
that in some circumstances it may not be appropriate to do so - 
for example where only one or two orders are made each year . 

14. Applicants should normally be expected to bear the cost of 
making an order, although authorities have a discretion not to 
charge, or to charge part of the cost, and may choose to take 
account of factors such as financial hardship, public benefit, 
etc where this is considered appropriate. Proposals which may be 
of benefit • to the public might include , for example, the 
creation of additional paths as part of an area wide 
rationalisation of the rights of way network; the provision of 
special gates or stiles for the disabled; or an agreement to 
undertake or assist with the maintenance of the right of way. 
Where the order is, of benefit to both members of the public and 
the landowner, partial waiver of the costs may be justified. 

15. There is, however, no standard definition of hardship 
against which authorities can assess the personal circumstances 
of the applicant, nor are there any rules for determining what 
may or may not be of benefit to the public, and authorities will 
need to judge each case on its merits in the light of local 
circumstances . 
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Best Practice 



16. Every effort should be made to reduce overall costs and 
improve performance in the making of orders. Negotiations, for 
example, can be particularly important in identifying and 
resolving areas of conflict before the order is made and thus 
avoiding objections later. Authorities should also be prepared 
to justify their charges when requested to do so, and should take 
appropriate steps to ensure that details of their policy on 
charging for orders are publicised locally . This should include 
an indication of the amount applicants could expect to pay and 
the provision for refunds and waivers . 

We are. Sir, your obedient servants 



R M Pritchard Assistant Secretary 

M E Bevan Assistant Secretary 
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